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IN THE SUPREME COURT
OF THE STATE OF UTAH
PROVO CITY CORPORATION, A Municipal
Corporation Of the State of Utah,
Plaintiff & Appellant,
vs.
HUBERT C. LAMBERT, As State Engineer of
the State of Utah; PROVO RIVER WATER
USERS ASSOCIATION, A Corporation; UTAH
LAKE DISTRIBUTING COMPANY, A Corporation; KENNECOTT COPPER CORPORATION,
A Corporation; CENTRAL UTAH WATER
CONSERVANCY DISTRICT, A Public Corporation of the State of Utah; PROVO RESERVOIR
WATER USERS COMPANY, A Corporation;
HUGH McKELLAR, As Provo Water Commissioner; UNITED STATES OF AMERICA,
Bureau of Reclamation, Department of Interior
and SALT LAKE CITY, A Municipal
Corporation of the State of Utah,
Defendants & Respondents.

Case No.

12647

APPELLANT'S BRIEF
STATEMENT OF THE KIND OF CASE
This is an action for plenary review of a decision
of Hubert C. Lambert, State Engineer, pursuant to the
provisions of Section 73-3-14, Utah Code Annotated,
1953, as a trial de novo in accordance with the provisions of Section 73-3-15, Utah Code Annotated, 1953.
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DISPOSITION IN THE LO\VER COURT
The case was tried to the Court upon the Plain.
tiff's and the Defendants' separate lVIotions for Summary Judgment. From the Court's granting of Defendants' Motion for Summary Judgment, the Court's
denial of Plaintiff's lVIotion for Summary Judgment in
favor of the Plaintiff, the Court's granting of the Defendants' Motion to strike the affidavit of Verl G. Dixon
attached to Plaintiff's Motion for Summary Judgment, the Court's denial of Plaintiff's Motion to file
additional documentation, and the Court's denial of
the Plaintiff's lVIotion to have filed herein complete
copies of the Findings and Decree in the case of Provo
Reservoir Company, a corporation, vs. Provo City,
et al., entered in the District Court of Utah County,
civil number 2888, the Plaintiff appeals.
RELIEF SOUGHT ON APPEAL
Appellant seeks reversal of Paragraphs 1, 2, and
4 of the Summary Judgment granted in favor of the
Defendants, of the Court's Order denying Plaintiff's
Motion for Summary Judgment; and seeks Summary
Judgment in favor of the Appellant as a matter of
law.
STATEMENT OF FACTS
Under date of May 2, 1921, in an Action in the
District Court of the Fourth Judicial District, in and
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for Utah County, State of Utah, entitled "Provo Reservoir Company, a corporation, Plaintiff, vs. Provo City,
et al., Defendants, civil number 2888," the Court entered its Decree awarding and apportioning the waters
of the Provo River among its various users. This
Decree is commonly known and referred to as the
"Provo River Decree" and will be so referred to herein.
In paragraph 4 of said Decree, the Court awarded
certain water and water rights in the Provo River
to Provo City, the Plaintiff and Appellant in the
present action.
The water awarded to Provo City in sub-paragraph
(c) of said paragraph 4 is the water which is the subject
of the present action. In this sub-paragraph, the Court
in the Provo River Case made the following award
of water to Provo City:
( c) 16.50 second feet, during the irrigation season of each and every year. 'Vhich water has
heretofore been used for irrigation purposes by
said city and for the generation of power by the
Provo Ice and Cold Storage Company a corporation, E. J. Ward & Sons Company a corporation,
Knight Woolen l\tlills a corporation, Smoot Investment Company a corporation, and Upton
Hoover, W. E. Hoover, Webster Hoover and
Frank Hoover as partners doing business under
the name of Excelsior Roller Mills. And the said
use for power purposes has been under license
and grant from said Provo City and at such
times and in such manner as has been made by
mutual arrangements therefor.
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In response to objection lodged with the office of
the Utah State Engineer by certain of the Defendants
in the present action, objecting to Provo City's use of
this 16.5 second feet of water for irrigation purposes,
and after due hearing of said objection, Hubert C.
Lambert, as State Engineer of the State of Utah, under
date of May 1, 1970, issued his directive to Hugh McKellar, Provo River Water Commissioner, directing
said Commissioner to consider that the 16.5 second feet
of water awarded to Provo City under paragraph 4
( c) of the Provo River Decree is a fl.ow in addition
to the quantities awarded in paragraphs 4 (a) and 4
(b) of
Decree, but informing said Commissioner
that it was the opinion of said State Engineer that this
award was for power use only, and that the said Provo
River Commissioner was directed to deliver to Provo
City said 16.5 second feet of water only when Provo
City can utilize the fl.ow for a non-consumptive power
use.
From this directive the Plaintiff brought the present action in the District Court of Utah County for
plenary review of the decision of Hubert C. Lambert,
State Engineer, pursuant to the provisions of Section
73-3-14, Utah Code Annotated, 1953, as a trial de novo
in accordance with the provisions of Section 73-3-15,
Utah Code Annotated, 1953.
At the time set for pre-trial, the parties and the
Court discussed methods of simplifying the presentation
and disposition of the issues in the case, resulting in
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the observation that the case involved primarily an interpretation of the extent of the rights granted to Provo
City under paragraph 4 ( c) of the Provo River Decree,
and that there did not appear to be any substantial
issue of fact involved. Suggestion then followed that
disposition of the case might be simplified and possibly
resolved by the filing of Motions for Summary J udgment. The Court then stated that it would give each
of the parties until May 20, 1971, in which to file any
Motions with supporting briefs and any supporting
documents which they might deem relevant to their
Motions. The parties were given until June 25, 1971,
to file reply briefs and objections to opposing Motions.
The Court stated that it would take judicial notice of
file number 2888, the Provo River Case. It was then
stipulated by counsel to include in the record anything
that any party presents to the Judge in support of his
Motion, and to extract from the file in the Provo River
Case, civil number 2888, those portions of the file which
were to be relied upon to support any Motion being
made, and that such extracted portions would constitute the extent of the record from civil number 2888.
Pursuant to such Order of the Court, and upon
the ground that there was no genuine issue as to any
material fact and that as a matter of law it was entitled
to Judgment, the Plaintff filed its Motion for Summary
Judgment in its favor as follows:
1. Reversing and setting aside that portion of

the decision of the Defendant, Hubert C. Lambert, Utah State Engineer, refered to in Plain-
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tiff's Complaint and dated May 1, 1970, wherein
said State Engineer ordered and directed Hugh
McKellar, Provo River Water Commissioner
to consider that the 16.5 second feet of wate;.
awarded to Provo City under paragraph 4 ( c)
of the Provo River Decree was for power use
only and was to be delivered to Provo City only
when the City could utilize the flow of non-consumptive power use.
2. Ordering the State Engineer to direct the
Provo River Water Commissioner to deliver to
Provo City the said 16.5 second feet of water
during the irrigation season of each year for
irrigation as well as power
as provided by said Decree.

The Defendants joined in a single Motion for
Sumary Judgment as follows:
A Summary Judgment in Defendants' favor
dismissing the Action and affirming the decision
of Defendant Hubert C. Lambert, State Engineer, dated May 1, 1970 herein, on the grounds
that there is no genuine issue as to any material
fact and Defendants are entitled to a Judgment
as a matter of law.
Replies to the respective Motions for Summary
Judgment were presented by the parties, and arguments
were submitted by the parties in the form of written
memoranda, oral argument having been waived unless
requested by the Court.
The issues having been thus submitted, the Court
without calling for oral argument, on the 16th day of
August, denied Plaintiff's Motion for Summary J udg6

ment, and on the same date granted the Motion of
the Defendants. In its Order granting Defendants'
Motion for Summary J udgrnent, the Court entered its
J udgrnent and Decree as follows:
IT IS HEREBY ORDERED, ADJUDGED,
AND DECREED:
1. That the Complaint of the plaintiff be, and
the same is here by dismissed.

2. That the decision of defendant Hubert C.
Lambert as State Engineer dated May 1, 1970
be, and the same is in all respects hereby affirmed.

3. That the 16.5 second feet of water awarded

to plaintiff (herein) , Provo City, under paragraph 4 ( c) of the Decree dated May 2, 1921
in Civil No. 2888 in the District Court of Utah
County entitled "Provo Reservoir Company,
Plaintiff, v. Provo City et al, Defendants" is
a flow in addition to the quantities awarded in
paragraphs 4 (a) and 4 ( b) of said Decree.
4. That the said award of 16.5 second feet of

water described in the preceeding paragraph
3 above is for power use only and shall be delivered to plaintiff Provo City only when said
plaintiff can utilize said flow for a non-consumptive power use.
5. That each of the parties shall bear their own
costs herein.
ARGUMENT
THE EVIDENCE AND EXHIBITS SUBlVIITTED TO THE COURT DID NOT SUPPORT THE COURT'S DECISION.
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The nature and extent of the use of the 16.5 second
feet of water awarded to Provo City by the Court in
paragraph 4 ( c) of the Provo River Decree, hereinbefore referred to, is the matter at issue in the present
case.
In his directive of May 1, 1970, to the Provo River
Commissioner, the State Engineer ruled:
... that the 16.5 second feet of water awarded
to Provo City under paragraph 4 ( c) of the
Provo River Decree is a flow in addition to the
quantities awarded in paragraphs 4 (a) and 4
( b) of said Decree.
but, then went on to state that in his opinion " ... this
award was for power use only," and directed the Provo
River Commissioner " . . . to deliver to Provo City this
16.5 second feet only when Provo City can utilize the
flow for a non-consumptive power use."
The first portion of the Engineer's directive to the
effect that the 16.5 second feet awarded to Provo City
under Paragraph 4 ( c) is a flow in addition to the
quantities awarded in paragraphs 4 (a) and 4 (b) of
the Decree has not been contested by any party and
is not an issue in the present action. The part of the
State Engineer's directive and that part of the District
Court's Decree which is in issue in this action is that
part which states that the award was for power use
only, and which directs that the water shall be delivered
to Provo City only when Provo City can utilize the
flow for a non-consumptive power use.

At all times it has been and now is the claim of
Provo City, the Appellant herein, that the use granted
to Provo City in the 16.5 second feet of water, referred
to above, was for irrigation purposes as well as for the
generation of power, a dual use of the same water
during the irrigation season of each and every year,
and that any other contention is inconsistent with the
expre_ss wording of the Decree, Findings of Fact, and
Conclusions of Law in the Provo River Case. For this
reason it is the Appellant's contention that the District
Court in the present action was incorrect in its
pretation of the rights granted under paragraph 4 ( c)
of the Provo River Decree.
The District Court's .Judgment and Decree is not
supported by the provisions of the Provo River Decree,
(the only evidence upon the which it can properly be
based) but is a result of a misinterpretation of the
provisions of paragraph 4 ( c) of that Decree.
POINT II. THE STATE ENGINEER MAY
NOT ADJUDICATE
VESTED WATER
RIGHTS, AND THE DISTRICT COURT MAY
REVIEW ONLY THOSE MATTERS WHICH
WERE PROPERLY THE SUBJECT OF THE
STATE ENGINEER'S DECISION.
In the present case it was the responsibility of the
District Court to review those matters, and only those
matters, which had been the subject of the State Enginer's decision and directive. Tanner v. Bacon, 103
Utah 494, 136 P.2d 957 (1943); Eardley v. Terry1
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94 Utah 367, 77 P.2d 362 ( 1938); and In re Application 7600 To Appropriate 30 Second Feet Of Water,
63 Utah 311, 225 P. 605 (1924). The State Engineer
may not adjudicate vested rights between the parties,
(Whitmore v. Murray City, 107 Utah 445, 154 P.2d
748 ( 1944) ) . Thus, the District Court in an appeal from
that office could not re-adjudicate the extent of the
Provo City water right which had already been adjudicated in the Provo River Decree, but could only direct
the delivery and administration of the previously awarded rights in accordance with the provisions of that
Decree. (United States v. District Court of Fourth
Judicial District In And For Utah County, 121 Utah
1, 238 P.2d 1132 (1951)). Therefore, the District
Court's responsibility in the present case was simply
to interpret the Provo River Decree, and direct that
16.5 second feet of water in question be delivered as
awarded in that decree.
POINT III. PARAGRAPH 4 (c) OF THE
PROVO RIVER DECREE IS NOT AMBIGUOUS, AND CLEARLY A 'V ARDS 16.5 SECOND
FEET OF WATER TO PROVO CITY TO BE
USED FOR BOTH IRRIGATION AND POWER PURPOSES:
a. IN INTERPRETING PARAGRAPH 4 (c)
THE COURT SHOULD FIRST LOOK TO
THE ORDINARY MEANING OF THE
LANGUAGE USED IN THE DECREE.
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With respect to interpreting the Provo River Decree in this case, the Court should look first to the
Decree itself, and particularly to paragraph 4 (c). If
the language of those portions of the Decree which apply
to this case are free from ambiguity and doubt, then
the Court should resort to no other source in arriving
at its interpretation of the meaning of the Decree. In
this interpretation, the natural, obvious and ordinary
meaning of the language used in the Decree should
be followed. (Salt Lake City v. Salt Lake City Water
& .Electrical Power Co., 54 Utah 10, 174 P. 1134
(1918).

With respect to the 16.5 second feet of water involved in the present case, the Provo River Decree contains no ambiguity whatever. The natural, obvious and
ordinary meaning of the Court's language in paragraph
4 ( c) of that Decree constitutes an outright award to
Provo City of this 16.5 second feet of water during the
irrigation season of each and every year for both irrigation and power purposes.
In the first sentence of paragraph 4 ( c) the Court
awards to Provo City "16.5 second feet, during the irrigation season of each and every year." This sentence
constitutes an outright grant of 16.5 second feet of water
to Provo City, without any limitation as to the nature of
its use.
In the second sentence the Court goes on to state
"'Vhich water has heretofor been used for irrigation
purposes by said City and for the generation of power
11

by Provo Ice and Cold Storage Company . . .". This
sentence indicates the previous use of the water and the
basis upon which the Court founded its award. It appears to be intended as a limitation of this outright grant,
by stating that the water had previously been used for
irrigation purposes by the City and for the generation
of power.
b. PARAGRAPH 4 (c) DID NOT INITIATE
NEW WATER RIGHTS, BUT MERELY
DETERJ\IIINED THE RIGHTS WHICH
HAD BEEN PREVIOUSLY ACQUIRED
BY THE PARTIES.
In interpreting this sub-paragraph 4 ( c) and giving
meaning to all of its provisions, particularly the second
sentence, it is important to keep in mind the basis of the
respective awards in the Decree. The Provo River Decree did not initiate new water rights, but was merely a
determination of the rights and priorities which had
previously been acquired by the parties; the class "A"
rights, which included Provo City's water, having been
appropriated prior to May 12, 1903. Paragraph 45 of
the Provo River Findings of Fact at page 25 states:
That the plaintiffs, grantors and predecessors
in interest and the defendants and their grantors
and predecessors in interest, many years
when the waters of said River was unappropriated entered upon the said River and constructed dams therein and canals and waterways
extending therefrom to their lands, cities, power
plants, and places of use of the said waters, and
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then and there diverted from the said River and
its tributaries the waters thereof, and conveyed
the same through their canals and waterways to
the places of use thereof and ever since have continued to so divert and use the said
in the
amounts, proportions and for the purposes hereinafter more particularly stated, and during all
of the said time, the parties hereto, their grantors, and predecessors in interests have continued
to be and the parties hereto are now entitled to
the use of the water.s of said River at the places
and to the extent and for the purposes hereinafter stated.
Paragraph 3 of the Decree on page 13 reads as follows:
That all of the flow of Provo River, its tributaries, springs, seepage and percolating waters,
appropriated by the defendants and the predecessors in interest of the plaintiff before May
12th, 1903, for the purposes of irrigation, domestic and municipal uses and for the generation
of power, in the Provo Division, are herein denominated Class "A".
In light of the foregoing paragraphs in the Findings and Decree, the reason for the statement in the second sentence of paragraph 4 ( c) becomes apparent. It
was an identification of the previously appropriated use
of the water, and therefore of the use granted under the
award.
The statement in the second sentence of paragraph
4 ,c) of the Decree, viewed in the light of paragraph 45
of the Findings of Fact and paragraph 3 of the Decree,
makes clear the fact that both irrigation rights and
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power rights in this water had been previously established and were therefore being recognized and awarded
in this particular sub-section.
c. THE FINDINGS OF FACT SUPPORTING
PARAGRAPH 4 (c) CLEARLY SHO'V AN
AWARD OF BOTH IRRIGATION RIGHTS
AND POWER RIGHTS.
If any question should still exist in the mind of the
Court with respect to this 16.5 second feet of water after
an examination of the Decree, it should then look for
clarification to those portions of the Findings of Fact
which are intended to support this part of the Decree.
For this purpose, the Court's attention is called to subparagraph ( c) of paragraph 58 at page 30, of the Finding of Fact, which states:
That said defendant, Provo City, during the
irrigation season of each and every year, is the
owner of the right to the use of 16.50 second feet
of water. Which water has heretofore been used
for irrigation purposes by said City and for the
generation of power by the Provo Ice & Cold
Storage Company a corporation, E. J. Ward
& Sons Company a corporation, Knight
Woolen Mills a corporation, Smoot Investment
Company a corporation, and Upton Hoover,
W. E. Hoover, 'Vebster Hoover and Frank
Hoover as partners doing business under
name of Excelsior Roller Mills. And the said
use for power purposes has been under license
and grant from said Provo City and at such
times and in such manner as has been made by
mutual arrangements therefor.
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This particular finding states flatly that Provo City,
during the irrigation season, " ... is the owner of the
right to the use of 16.50 second feet of water.", placing
no limitation whatever on this ownership, except for the
legal inference resulting from the second sentence in
which it is stated that it had theretofore been used for
irrigation and power purposes.
POINT IV. THE ARGUMENT THAT WATER
AWARDED IN PARAGRAPH 4 (c) WAS INTENDED FOR POWER USE ONLY IS CONTRARY TO SOUND REASON AND TO THE
CLEAR WORDING OF THE DECREE.
Any argument that it was the intention of the Court
in the Provo River Decree to limit this water to nothing
but power uses during the irigation season would not
only be contrary to its previous use and to the clear
wording of the Decree, but would be contrary to sound
reason and sound water usage in an area where irrigation was not only badly needed and was often in short
supply but where the feasibility of its use for both irrigation and power had been established by its previous
use in this manner.
a. IF PARAGRAPH 4 (c) HAD AWARDED
WATER FOR POWER USE ONLY, IT
WOULD HAVE C 0 NT A IN ED LANGUAGE REQUIRING THE WATER TO
BE USED WITHOUT SUBSTANTIAL
DIMINUTION IN QUANTITY OR ANY
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DETERIORATION IN QUALITY
SOME SIMILIAR RESTRICTION.

OR

That the 16.5 second feet of water referred to in
paragraph 4 ( c) of the Provo River Decree was not intended solely for power uses, is supported by the fact
that wherever the Decree awarded Class "A" water
solely for power generation uses there is placed upon
such power award the restriction that it must be so used
as not to substantially interfere with the natural flow of
the water and must be without substantial diminution in
quantity or in any deterioration in quality, and it was
specifically required that the users return it to a channel
and in a condition to be used for irrigation. In other
words, none of the Provo River Class "A" water awarded in this Decree was allowed to be used for power uses
only. (See conditions attached to awards made to Provo
Pressed Brick Company, paragraph 32 at page 27 of the
Decree and paragraph 86 at page 45 of the Findings of
Fact; and the Utah Power and Light Company, paragraph 33 at page 28 of the Decree and paragraph 87 at
page 46 of the Findings of Fact.) Furthemore both the
Decree and the Findings directed that all rights for the
generation of power are continuous throughout the year
without limitation to time or season and that the rights
of diversion and use for irrigation purposes are confined
to the irrigation season of each year. (See paragraph 124
at page 75 of the Decree and paragraph 163 at page 90
of the Findings of Fact.)
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b. IF PARAGRAPH 4 (c) HAD AWARDED
WATER FOR POWER USE
ONLY,
THERE WOULD HAVE BEEN NO REASON FOR RESTRICTING IT TO THE
IRRIGATION SEASON.
If the Court had intended the 16.5 second feet of
water to be used only for power purposes there would
have been no reason for restricting it to the irrigation
season. In fact, such a limitation would have been inconsistent with the previously cited provisions of the Decree
and Findings of Fact. This makes it clear that "during
the irrigation season of each and every year," was a limitation only on its dual use for irrigation and power purposes. I ts continued use for the rest of the year for
power purposes only was covered in other parts of the
Decree, specifically paragraph 4 (d) of the Decree.
The wording of paragraph 4 ( c) of the Decree evidences the clear intention of the Court to establish that
prior to the entry of the Provo River Decree this particular 16.5 second feet of water had been put to two
contemporaneous uses by Provo City, irrigation and
generation of power, and that Provo City was entitled
to continue the use of this water for at least these two
particular purposes.
In final analysis, there is no more reason to contend
that paragraph 4 ( c) of the Decree provides that the
water shall be used exclusively for power purposes than
there is to contend that it provides that it shall be used
exclusively for irrigation purposes, because the state-
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ments with respect to the use for each purpose are the
same, except that irrigation is mentioned first. Furthermore, at no place in the entire Findings or Decree does
there appear any statement specifically stating that the
16.5 feet of water is restricted to a non-consumptive
power use.
In view of the clear indication in the Decree that
this large volume of water was to be used for irrigation
as well as power it is inconceivable that if irrigation use
had not been intended, the wording of paragraph 4 ( c)
of the Decree and paragraph 58 ( c) of the Findings of
Fact would have gone unchallenged by all of the Attorneys involved; and they most certainly would not have
permitted any statement to appear in the Findings and
Decree to the effect that it had "heretofore been used
for irrigation" unless it was intended that the use awarded was for irrigation as well as for the generation of
power.

CONCLUSION
There being no uncertainty nor ambiguity in the
Findings of Fact and Decree with respect to paragraph
4 ( c) of the Provo River Decree, and it appearing clearly that the award of the 16.5 second feet of water to
Provo City under said paragraph 4 ( c) was an award
for irrigation purposes as well as for the generation of
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power; this Court should reverse the decision of the District Court in the present action and Order it to grant
Plaintiff's Motion for Summary Judgment.
Respect£ ully submitted,
Richard L. Maxfield of
MAXFIELD, GAMMON, ELLIS,
& McGUIRE
28 North 100 East
Provo, Utah 84601

and
0. DeVere Wootton of
WOOTTON & WOOTTON
Suite 12, Geneva Building
American Fork, Utah 84003
Attorneys for Plaintiff and Appellant
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